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0. And is this the same jacket that was taken at the
hospital?
A. Yes.
MR. EVERSHED: Your Honor, the State would offer
State's Exhibit 159 and 160 into evidence.
MR. JOHNSON: No objection.
THE COURT: State's Exhibit 159 and 160 are admitted.
(State's Exhibit Nos. 159 & 160 were received into evidence.)
‘MR. EVERSHED: Permission to publish.
THE COURT: You may.
MR. EVERSHED: Thank you.
Q. (BY MR. EVERSHED) State's Exhibit 159, what do we see
in that?
A. Once again it's the black FUBU jacket that Jeremiah
Hart was wearing.
Q. And why don't we just pause here. There's some
earlier testimony about M-Vac, on the sleeves.
Aa. Yes.
Q Did that happen on this jacket?
A Yes.
Q. Okay. So what's an M-Vac?
A An M-Vac 1s essentially a forensic vacuum, if you
will. If somebody touches my sleeve, they're theoretically
going to leave skin cells. So the crime lab technician will

vacuum that area that somebody touched, and with special

JAMES SPANGENBERG - Direct by MR. EVERSHED 113
04172




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

filters that allegedly capture that DNA left by that individual
that touched.

Q. And so did that happen in this case?

A. It did, yes. On both sleeves, the right and the
left.

Q. Okay. And then later we heard DNA testimony about
the results of that?

A. Yes.

Q. Okay. Was it just Jeremiah Hart's DNA found on one

A. Yes.
0. But not on the other?
A, Correct.
0. And then finally when it comes to this, State's
Exhibit 160, what do we see here?
A. It's just a —— the interior label or tag of that same
zip-up jacket with two extra large size, double X.
Q. All right. So this is the size of the jacket that
you saw in this exhibit?
A. Yes.
Q. In this case, was there a search of ——
MR. EVERSHED: 1In case I didn't formally admit those,
I'd like to admit those.
THE COURT: 59 and 60 were admitted.

MR. EVERSHED: Okay.
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§ 76-5-202. Aggravated murder, UT ST § 76-5-202

U.C.A. 1953 § 76-5-202
§ 76-5-202. Aggravated murder
Effective: [See Text Amendments] to June 30, 2019

Currentness

<Section effective until July 1, 2019. See. also, section 76-5-202 effective July 1. 2019.>

(1) Criminal homicide constitutes aggravated murder if the actor intentionally or knowingly causes the death of another
under any of the following circumstances:

(&) the homicide was committed by a person who is confined in 4 jail or other correctional institution;

(b) the homicide was committed incident to one act, scheme, course of conduct, or criminal episode during which
two or more persons were killed, or during which the actor attempted to kill one or more persons in addition to the
victim who was killed,

(c) the actor knowingly created a great risk of death to a person other than the victim and the actor;

(d) the homicide was committed incident to an act, scheme, course of conduct, or criminal episode during which the
actor committed or attempted to commit aggravated robbery, robbery, rape. rape of a child. object rape, object rape
of a child, forcible sodomy, sodomy upon a child, forcible sexual abuse, sexual abuse of a child, aggravated sexual
abuse of a child, child abuse as defined in Subsection 76-5-109(2)(a), or aggravated sexual assault, aggravated arson,
arson, aggravated burglary, burglary, aggravated kidnapping, or kidnapping, or child kidnapping;

(e) the homicide was committed incident to one act, scheme, course of conduct, or criminal episode during which the
actor committed the crime of abuse or desecration of a dead human body as defined in Subsection 76-9-704(2)(e);

(f) the homicide was committed for the purpose of avoiding or preventing an arrest of the defendant or another by a
peace officer acting under color of legal anthority or for the purpose of effecting the defendant’s or another's escape
from lawful custody;

(g) the homicide was committed for pecuniary gain;

WESTLAW  © 2018 Thomson Reulers, No daim o original ULS, Government Works,



§ 76-5-202. Aggravated murder, UT ST § 76-5-202

(h) the defendant committed, or engaged or employed another person to commit the homicide pursuant to an
agreement or contract for remuneration or the promise of remuneration for commission of the homicide;

(i) the actor previously committed or was convicted of:

(i) aggravated murder under this section;

(i) attempted aggravated murder under this section;

(iil) murder, Section 76-5-203;

(iv) attempted murder, Section 76-5-203; or

(v) an offense committed in another jurisdiction which if committed in this state would be a violation of a crime
listed in this Subsection (1)(i);

(j) the actor was previously convicted of:

(i) aggravated assault, Subsection 76-5-103(2);

(ii) mayhem, Section 76-5-105;

(iii) kidnapping, Section 76-5-301;

(iv) child kidnapping, Section 76-5-301.1;

(v) aggravated kidnapping, Section 76-5-302;

(vi) rape, Section 76-5-402;

(vii) rape of a child, Section 76-5-402.1;

(viii) object rape, Section 76-5-402.2;

(ix) object rape of a child, Section 76-5-402.3;

B 2018 Thomson Reulers. No dal riginal U5, Government Works, 2




§ 76-5-202. Aggravated murder, UT ST § 76-5-202

(x) forcible sodomy, Section 76-5-403;

(xi) sodomy on a child, Section 76-5-403.1;

(xii) aggravated sexual abuse of a child, Section 76-5-404.1;

(xiii) aggravated sexual assault, Section 76-5-405;

(xiv) aggravated arson, Section 76-6-103;

(xv) aggravated burglary, Section 76-6-203;

(xvi) aggravated robbery, Section 76-6-302;

(xvii) felony discharge of a firearm, Section 76-10-508.1; or

(xviii) an offense committed in another jurisdiction which if committed in this state would be a violation of a crime
listed in this Subsection (1)(j);

(k) the homicide was committed for the purpose of:

(i) preventing a witness from testifying;

(ii) preventing a person from providing evidence or participating in any legal proceedings or official investigation;

(iii) retaliating against 4 person for testifying, providing evidence, or participating in any legal proceedings or official
investigation; or

(iv) disrupting or hindering any lawful governmental function or enforcement of laws;

() the victim is or has been a local, state, or federal public official, or a candidate for public office, and the homicide
is based on, is caused by, or is related to that official position, act, capacity, or candidacy;

(m) the victim is or has been a peace officer, law enforcement officer, executive officer, prosecuting officer, jailer,
prison official, firefighter, judge or other court official, juror, probation officer, or parole officer, and the victim is
either on duty or the homicide is based on, is caused by, or is related to that official position, and the actor knew, or
reasonably should have known, that the victim holds or has held that ofticial position;

WESTLAW  © 2018 Thomson Reulers. No daim o original U.8. Government Works, 3



§ 76-5-202. Aggravated murder, UT ST § 76-5-202

(n) the homicide was committed:

(i) by means of a destructive device, bomb, explosive, incendiary device, or similar device which was planted, hidden,
or concealed in any place, area, dwelling, building, or structure, or was mailed or delivered;

(ii) by means of any weapon of mass destruction as defined in Section 76-10-401; or

(ii1) to target a law enforcement officer as defined in Section 76-5-210;

(o) the homicide was committed during the act of unlawfully assuming control of any aircraft, train, or other public
conveyance by use of threats or force with intent to obtain any valuable consideration for the release of the public
conveyance or any passenger, crew member, or any other person aboard, or to direct the route or movement of the
public conveyance or otherwise exert control over the public conveyance;

{p) the homicide was commitited by means of the administration of a poison or of any lethal substance or of any
substance administered in a lethal amount, dosage, or quantity;

(q) the victim was a person held or otherwise detained as a shield, hostage, or for ransom;

(r) the homicide was committed in an especially heinous, atrocious, cruel, or exceptionally depraved manner, any of
which must be demonstrated by physical torture, serious physical abuse, or serious bodily injury of the victim before
death;

(s) the actor dismembers, mutilates, or disfigures the victim's body, whether before or after death, in a manner
demonstrating the actor’s depravity of mind; or

(t) the victim, at the time of the death of the victim:

(i) was younger than 14 years of age; and

(ii) was not an unborn child.

(2) Criminal homicide constitutes aggravated murder if the actor, with reckless indifference to human life, causes the
death of another incident to an act, scheme, course of conduct, or criminal episode during which the actor is a major
participant in the commission or attempted commission of:

(a) child abuse, Subsection 76-5-109(2)(a);

WERTLAW ©
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§ 76-5-202. Aggravated murder, UT ST § 76-5-202

(b) child kidnapping, Section 76-5-301.1;
(c) rape of a child, Section 76-5-402.1;
(d) object rape of a child, Section 76-5-402.3;
(e) sodomy on a child, Section 76-5-403.1; or
(f) sexuval abuse or aggravated sexual abuse of a child, Section 76-5-404.1.
(3)(a) If a notice of intent to seek the death penalty has been filed, aggravated murder is a capital felony.

(b) If a notice of intent to seek the death penalty has not been filed, aggravated murder is a noncapital first degree
felony punishable as provided in Section 76-3-207.7.

(c)(i) Within 60 days after arraignment of the defendant, the prosecutor may file notice of intent to seek the death
penalty. The notice shall be served on the defendant or defense counsel and filed with the court.

(ii) Notice of intent to seek the death penalty may be served and filed more than 60 days after the arraignment upon
written stipulation of the parties or upon a finding by the court of good cause.

(d) Without the consent of the prosecutor, the court may not accept a plea of guilty to noncapital first degree felony
aggravated murder during the period in which the prosecutor may file a notice of intent to seck the death penalty
under Subsection (3)(c)(1).

(e) If the defendant was younger than 18 years of age at the time the offense was committed, aggravated murder is a
noncapital first degree felony punishable as provided in Section 76-3-207.7.

(4)(a) 1t is an affirmative defense to a charge of aggravated murder or attempted aggravated murder that the defendant
caused the death of another or attempted to cause the death of another under a reasonable belief that the circumstances
provided a legal justification or excuse for the conduct although the conduct was not legally justifiable or excusable
under the existing circumstances.

(b) The reasonable belief of the actor under Subsection (4)(a) shall be determined from the viewpoint of a reasonable
person under the then existing circumstances.

(c) This affirmative defense reduces charges only as follows:

WESTLAW  © 2018 Thomsen Reuters, No daim io original UL.S. Govermnment Works, 5



§ 76-5-202. Aggravated murder, UT ST § 76-5-202

(i) aggravated murder to murder; and
(ii) attempted aggravated murder to attempted murder.

(5)(a) Any aggravating circumstance described in Subsection (1) or (2) that constitutes a separate offense does not merge
with the crime of aggravated murder.

(b) A person who is convicted of aggravated murder, based on an aggravating circumstance described in Subsection
(1) or (2) that constitutes a separate offense, may also be convicted of, and punished for, the separate offense.

Credits

Laws 1973, c. 196, § 76-5-201; Laws 1975, c. 53, § 1; Laws 1977, c. 83, § 1; Laws 1983, c. 88, § 12; Laws 1983, ¢. 93, § 1;
Laws 1984, c. 18,§ 5; Laws 1985, ¢. 16, § 1; Laws 1991, c. 10, § 8; Laws 1994 c. 149, § 1; Laws 1996, c. 137, § 3, eff. April
29. 1996; Laws 1997, c. 11, § 1, eff. May 5, 1997; Laws 1999, c. 90, § 1, eff. May 3, 1999; Laws 2000, c. 125, § 2, eff. May
1, 2000; Laws 2001, ¢. 209, § 9, eff. April 30, 2001; Laws 2002, c. 166, § 4, eff. May 6, 2002; Laws 2005, c. 143, § 1, eff.
May 2, 2005; Laws 2006, c. 191, § 1, eff. May 1. 2006; Laws 2007, c. 275, § 3, eff. April 30, 2007; Laws 2007, c. 340. § 1,
eff. April 30, 2007; Laws 2007, ¢. 345, § 1, eff. April 30, 2007; Laws 2008, c. 12, § 2, eff. Feb. 26, 2008; Laws 2009, ¢. 157,
§ 2, eff. May 12, 2009; Laws 2009, ¢. 206, § 1, eff. May 12, 2009; Laws 2010, c. 13, § 2, eff. March 8, 2010; Laws 2010, c.
373, § 2, eff. May 11, 2010; Laws 2013, c. 81, § 1, eff. May 14, 2013; Laws 2017, c. 454, § 2, eff. May 9, 2017.

U.C.A. 1953 § 76-5-202, UT ST § 76-5-202
Current with the 2018 Second Special Session.

Ead of Document € 2018 Thomson Reuters. No chum to original U.S. Government Works,
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§ 76-8-3086. Obstruction of justice in criminal investigations or..., UT ST § 76-8-306

U.C.A. 1953 § 76-8-306
§ 76-8-306. Obstruction of justice in criminal investigations or proceedings--Elements--Penalties-—-Exceptions

Currentness

(1) An actor commits obstruction of justice if the actor, with intent to hinder, delay, or prevent the investigation,
apprehension, prosecution, conviction, or punishment of any person regarding conduct that constitutes a criminal
offense:

(a) provides any person with a weapon;

(b) prevents by force, intimidation, or deception, any person from performing any act that might aid in the discovery,
apprehension, prosecution, conviction, or punishment of any person;

(c¢) alters, destroys, conceals, or removes any item or other thing:

(d) makes, presents, or uses any item or thing known by the actor to be false;

(e) harbors or conceals a person;

(f) provides a person with transportation, disguise, or other means of avoiding discovery or apprehension;
(g) warns any person of impending discovery or apprehension;

(h) warns any person of an order authorizing the interception of wire communications or of a pending application for
an order authorizing the interception of wire communications;

(i) conceals information that is not privileged and that concerns the offense, after a judge or magistrate has ordered
the actor to provide the information; or

(j) provides false information regarding a suspect, a witness, the conduct constituting an offense, or any other material
aspect of the investigation.

WESTLAW O 2018 Thomson Reulers, No daim io original U.S, Government Works. 1



§ 76-8-306. Obstruction of justice in criminal investigations or..., UT ST § 76-8-308

(2)(2) As used in this section, “conduct that constitutes a criminal offense” means conduct that would be punishable as
a crime and is separate from a violation of this section, and includes:

(i) any violation of a criminal statute or ordinance of this state, its political subdivisions, any other state, or any
district, possession, or territory of the United States; and

(ii) conduct committed by a juvenile which would be a crime if committed by an adult.

(b) A violation of a criminal statute that is committed in another state, or any district, possession, or territory of the
United States, is a:

(1) capital felony if the penalty provided includes death or life imprisonment without parole;

(ii) a first degree felony if the penalty provided includes life imprisonment with parole or a maximum term of
imprisonment exceeding 15 years;

(iii) a second degree felony if the penalty provided exceeds five years;
(iv) a third degree felony if the penalty provided includes imprisonment for any period exceeding one year; and
(v) a misdemeanor if the penalty provided includes imprisonment for any period of one year or less.
(3) Obstruction of justice is:
(a) a second degree felony if the conduct which constitutes an offense would be a capital felony or first degree felony;
(b) a third degree felony if

(i) the conduct that constitutes an offense would be a second or third degree felony and the actor violates Subsection

(1)), (¢), (d), (e), or (B);

(ii) the conduct that constitutes an offense would be any offense other than a capital or first degree felony and the
actor violates Subsection (1)(a);

(iil) the obstruction of justice is presented or committed before a court of law; or

(iv) a violation of Subsection (1)(h); or

v}

WEETLAW  © 2018 Thomson Reulers, No dalm o original LLS, Government Waorks.
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§ 76-8-3086. Obstruction of justice in criminal investigations or..., UT ST § 76-8-306

(c) a class A misdemeanor for any violation of this section that is not enumerated under Subsection (3)(a) or (b).

(4) It is not a defense that the actor was unaware of the level of penalty for the conduct constituting an offense.

(5) Subsection (1)(e) does not apply to harboring a youth offender, which is governed by Section 62A-7-402.

{6) Subsection (1)(b) does not apply to:

(a) tampering with a juror, which is governed by Section 76-8-508.5;

(b) influencing, impeding, or retaliating against a judge or member of the Board of Pardons and Parole, which is -
governed by Section 76-8-316;

(c) tampering with a witness or soliciting or receiving a bribe, which is governed by Section 76-8-508;

(d) retaliation against a witness, victim, or informant, which is governed by Section 76-8-508.3; or

(e) extortion or bribery to dismiss a criminal proceeding, which is governed by Section 76-8-509.

(7) Notwithstanding Subsection (1), (2), or (3), an actor commits a third degree felony if the actor harbors or conceals
an offender who has escaped from official custody as defined in Section 76-8-309.

Credits

Laws 2001, c. 209, § 10, eff. April 30, 2001; Laws 2001, c. 307, § 2, eff. April 30, 2001; Laws 2003, ¢. 179, § 1; Laws 2004,
c. 140, § 2, eff. May 3, 2004; Laws 2004, c. 240, § 3, eff. March 22, 2004; Laws 2005, c. 13, § 27, eff. March 1, 2005; Laws
2009, c. 213, § 1, eff. May 12, 2009.

U.C.A. 1953 § 76-8-306, UT ST § 76-8-306
Current with the 2018 Second Special Session.

Ead of Documuent £ 2018 Thomson Reuters, No clalm 1o original U8, Government Works.
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§ 76-10-503. Restrictions on possession, purchase, transfer, and..., UT ST § 76-10-503

U.C.A. 1953 § 76-10-503

§ 76-10-503. Restrictions on possession, purchase, transfer, and
ownership of dangerous weapons by certain persons--Exceptions

Currentness

(1) For purposes of this section:
(1) A Category I restricted person is a person who:
(i) has been convicted of any violent felony as defined in Section 76-3-203.5:
(i) is on probation or parole for any felony;
(i) is on parole from a secure facility as defined in Section 62A-7-101;

(iv) within the last 10 years has been adjudicated delinquent for an offense which if committed by an adult would
have been a violent felony as defined in Section 76-3-203.5;

(V) is an alien who is illegally or unlawfully in the United States; or
(vi) is on probation for a conviction of possessing:
(A) a substance classified in Section 58-37-4 as a Schedule I or 1! controlled substance;
(B) a controlled substance analog; or
(C) a substance listed in Section 58-37-4.2.
(b) A Category Il restricted person is a person who:

(i) has been convicted of any felony;

WESTLAW O 2018 Thomson Reulers. No daim to'original U.S, Government Works,



§ 76-10-503. Restrictions on possession, purchase, transfer, and..., UT ST § 76-10-503

(ii) within the last seven years has been adjudicated delinquent for an offense which if committed by an adult would
have been a felony;

(ii1) is an unlawful user of a controlled substance as defined in Section 58-37-2;

(iv) is in possession of a dangerous weapon and is knowingly and intentionally in unlawful possession of a Schedule
T or IT controlled substance as defined in Section 58-37-2;

(v) has been found not guilty by reason of insanity for a felony offense;
(vi) has been found mentally incompetent to stand trial for a felony offense;

(vii) has been adjudicated as mentally defective as provided in the Brady Handgun Violence Prevention Act, Pub.
L. No. 103-159, 107 Stat. 1536 (1993), 1 or has been committed to a mental institution;

(viii) has been dishonorably discharged from the armed forces;
(ix) has renounced the individual's citizenship after having been a citizen of the United States;

(x) is a respondent or defendant subject to a protective order or child protective order that is issued after a hearing
for which the respondent or defendant received actual notice and at which the respondent or defendant has an
opportunity to participate, that restrains the respondent or defendant from harassing, stalking, threatening, or
engaging in other conduct that would place an intimate partner, as defined in 18 U.S.C. Sec. 921, or a child of the
intimate partner, in reasonable fear of bodily injury to the intimate partner or child of the intimate partner, and that:

(A) includes a finding that the respondent or defendant represents a credible threat to the physical safety of an
individual who meets the definition of an intimate partner in 18 U.S.C. Sec. 921 or the child of the individual; or

(B) explicitly prohibits the use, attempted use, or threatened use of physical force that would reasonably be
expected to cause bodily harm against an intimate partner or the child of an intimate partner; or

(xi) has been convicted of the commission or attempted commission of assault under Section 76-5-102 or aggravated
assault under Section 76-5-103 against a current or former spouse, parent, guardian, individual with whom the
restricted person shares a child in common, individual who is cohabitating or has cohabitated with the restricted
person as a spouse, parent, or guardian, or against an individual similarly situated to a spouse, parent, or guardian
of the restricted person.

(c) As used in this section, a conviction of a felony or adjudication of delinquency for an offense which would be a
felony if committed by an adult does not include:

%]
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§ 76-10-503. Restrictions on possession, purchase, transfer, and..., UT ST § 76-10-503

(i) a conviction or adjudication of delinquency for an offense pertaining to antitrust violations, unfair trade practices,
restraint of trade, or other similar offenses relating to the regulation of business practices not involving theft or
fraud; or

(ii) a conviction or adjudication of delinquency which, according to the law of the jurisdiction in which it occurred,
has been expunged, set aside, reduced to a misdemeanor by court order, pardoned or regarding which the person's
civil rights have been restored unless the pardon, reduction, expungement, or restoration of civil rights expressly
provides that the person may not ship, transport, possess, or receive firearms.

(d) Tt is the burden of the defendant in a criminal case to provide evidence that a conviction or adjudication of
delinquency is subject to an exception provided in Subsection (1){c), after which it is the burden of the state to prove
beyond a reasonable doubt that the conviction or adjudication of delinquency is not subject to that exception.

(2) A Category I restricted person who intentionally or knowingly agrees, consents, offers, or arranges to purchase,
transfer, possess, use, or have under the person's custody or control, or who intentionally or knowingly purchases,
transfers, possesses, uses, or has under the person's custody or control:

(a) any firearm is guilty of a second degree felony; or

(b) any dangerous weapon other than a firearm is guilty of a third degree felony.

(3) A Category II restricted person who intentionally or knowingly purchases, transfers, possesses, uses, or has under
the person's custody or control:

(a) any firearm is guilty of a third degree felony; or

(b) any dangerous weapon other than a firearm is guilty of a class A misdemeanor.

(4) A person may be subject to the restrictions of both categories at the same time,

(5) If a higher penalty than is prescribed in this section is provided in another section for one who purchases, transfers,
possesses, uses, or has under this custody or control any dangerous weapon, the penalties of that section control.

(6) It is an affirmative defense to a charge based on the definition in Subsection (1)(b)(iv) that the person was:

(a) in possession of a controlled substance pursuant to a lawful order of a practitioner for use of a member of the
person's household or for administration to an animal owned by the person or a member of the person's household; or

o
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§ 76-10-503. Restrictions on possession, purchase, transfer, and...,, UT ST § 76-10-503

(b) otherwise authorized by law to possess the substance.

(M(a) 1t is an affirmative defense to transferring a firearm or other dangerous weapon by a person restricted under
Subsection (2) or (3) that the firearm or dangerous weapon:

(i) was possessed by the person or was under the person's custody or control before the person became a restricted
person;

(1i) was not used in or possessed during the commission of a crime or subject to disposition under Section 24-3-103;
(iii) is not being held as evidence by a court or law enforcement agency;
(iv) was transferred to a person not legally prohibited from possessing the weapon; and

(v) unless a different time is ordered by the court, was transferred within 10 days of the person becoming a restricted
person.

(b) Subsection (7)(a) is not a defense to the use, purchase, or possession on the person of a firearm or other dangerous
weapon by a restricted person.

(8)(a) A person may not sell, transfer, or otherwise dispose of any firearm or dangerous weapon to any person, knowing
that the recipient is a person described in Subsection (1)(a) or (b).

(b) A person who violates Subsection (8)(a) when the recipient is:
(i) a person described in Subsection (1)(a) and the transaction involves a firearm, is guilty of a second degree felony;

(ii) a person.described in Subsection (1)(a) and the transaction involves any dangerous weapon other than a firearm,
and the transferor has knowledge that the recipient intends to use the weapon for any unlawful purpose, is guilty
of a third degree felony;

(iii) a person described in Subsection (1)(b) and the transaction involves a firearm, is guilty of a third degree felony; or

(iv) a person described in Subsection (1)(b) and the transaction involves any dangerous weapon other than a firearm,
and the transferor has knowledge that the recipient intends to use the weapon for any unlawful purpose, is guilty
of a class A misdemeanor.

WESTLAW © 2018 Thomson Reulers, No dalm o original U.S, Govemment Works, 4



§ 76-10-503. Restrictions on possession, purchase, transfer, and..., UT ST § 76-10-503

(9)(a) A person may not knowingly solicit, persuade, encourage or entice a dealer or other person to sell, transfer or
otherwise dispose of a firearm or dangerous weapon under circumstances which the person knows would be a violation
of the law.

(b) A person may not provide to a dealer or other person any information that the person knows to be materially false
information with intent to deceive the dealer or other person about the legality of a sale, transfer or other disposition
of a firearm or dangerous weapon.

(c) “Materially false information” means information that portrays an illegal transaction as legal or a legal transaction
as illegal.

(d) A person who violates this Subsection (9) 1s guilty of:

(i) a third degree felony if the transaction involved a firearm; or

(ii) a class A misdemeanor if the transaction involved a dangerous weapon other than a firearm.

Credits

Laws 2000, c. 303, § 5, eff. May 1, 2000; Laws 2000, c. 90, § 1, eff. May 1, 2000; Laws 2003, c. 203, § 2, eff. May 5, 2003;
Laws 2003, ¢. 235, § 1, eff. May 5, 2003; Laws 2012, ¢. 317, § 2, ff. May 8, 2012; Laws 2014, c. 299, § 1, eff. May 13,
2014; Laws 2014, c. 428, § 2, ff. May 13, 2014; Laws 2015, c. 412, § 203, eff. May 12, 2015; Laws 2015, 1st Sp. Sess., c.
1, § 2, eff. Aug. 20, 2015; Laws 2017, c. 288, § 1, eff. May 9, 2017.

Footnotes
1 See 18 U.S.C.A. §921 et seq.

U.C.A. 1953 § 76-10-503, UT ST § 76-10-503
Current with the 2018 Second Special Session.

End «f Document € 2018 Thomson Reuters. Ne clain to original U8, Goverpinent Works,
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RULE 403. EXCLUDING RELEVANT EVIDENCE FOR..., UT R REV Rule 403

n :. its RS

Utah Rules of Evidence, Rule 403

RULE 403. EXCLUDING RELEVANT EVIDENCE FOR PREJUDICE,
CONTFUSION, WASTE OF TIME, OR OTHER REASONS

Currentness
The court may exclude relevant evidence if its probative value is substantially outweighed by a danger of one or more

of the following: unfair prejudice, confusing the issues, misleading the jury, undue delay, wasting time, or needlessly
presenting cumulative evidence.

Credits
[Amended effective December 1, 2011.]

Rules of Evid., Rule 403, UT R REV Rule 403
Current with amendments received through September 1, 2018

End of Document € 2618 Thomson Reuters. No claim to original ULS. Government Works.
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RULE 702. TESTIMONY BY EXPERTS, UT R REV Rule 702

Utah Rules of Evidence, Rule 702
RULE 702, TESTIMONY BY EXPERTS

Currentness

(a) Subject to the limitations in paragraph (b). a witness who is qualified as an expert by knowledge, skill, experience,
training, or education may testify in the form of an apinion or otherwise if the expert's scientific, technical, or other
specialized knowledge will help the trier of fact to understand the evidence or to determine a fact in issue,

(b) Scientific, technical, or other specialized knowledge may serve as the basis for expert testimony only if there is a
threshold showing that the principles or methods that are underlying in the testimony

(1) are reliable,

(2) are based upon sufficient facts or data, and

(3) have been reliably applied to the facts.

(c) The threshold showing required by paragraph (b) is satisfied if the underlying principles or methods, including the
sufficiency of facts or data and the manner of their application to the facts of the case, are generally accepted by the
relevant expert community.

Credits
[Amended effective November 1, 2007; December 1, 2011.]

Rules of Evid., Rule 702, UT R REV Rule 702
Current with amendments received through September 1, 2018
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§ 77-17-13. Expert testimony generaily--Notice requirements, UT 8T § 77-17-13

U.C.A. 1953 § 77-17-13
§ 77-17-13. Expert testimony generally--Notice requirements

Currentness

(1)(a) Tf the prosecution or the defense intends to call any expert to testify in a felony case at trial or any hearing, excluding
a preliminary hearing held pursuant to Rule-7 of the Utah Rules of Criminal Procedure, the party intending to call the
expert shall give notice to the opposing party as soon as practicable but not less than 30 days before trial or 10 days
before the hearing.

(b) Notice shall include the name and address of the expert, the expert's curriculum vitae, and one of the following:
(i) a copy of the expert's report, if one exists; or

(i) a written explanation of the expert's proposed testimony sufficient to give the opposing party adequate notice
to prepare to meet the testimony; and

(ii} a notice that the expert is available to cooperatively consult with the opposing party on reasonable notice.
(c) The party intending to call the expert is responsible for any fee charged by the expert for the consultation.

(2) If an expert's anticipated testimony will be based in whole or part on the results of any tests or other specialized data,
the party intending to call the witness shall provide to the opposing party the information upon request.

(3) As soon as practicable after receipt of the expert's report or the information concerning the expert's proposed
testimony, the party receiving notice shall provide to the other party notice of witnesses whom the party anticipates
calling to rebut the expert's testimony. including the information required under Subsection (1)(b).

(4)(a) If the defendant or the prosecution fails to substantially comply with the requirements of this section, the opposing
party shall, if necessary to prevent substantial prejudice, be entitled to a continuance of the trial or hearing sufficient to
allow preparation to meet the testimony,

(b) If the court finds that the failure to comply with this section is the result of bad faith on the part of any party or
attorney, the court shall impose appropriate sanctions. The remedy of exclusion of the expert's testimony will only
apply if the court finds that a party deliberately violated the provisions of this section.

WESTLAW  © 2018 Thomson Reutars, Mo daim 1o orginal U.S, Government Works, 1



§ 77-17-13. Expert testimony generally--Notice requirements, UT 8T § 77-17-13

(5)(a) For purposes of this section, testimony of an expert at a preliminary hearing held pursuant to Rule 7 of the Utah
Rules of Criminal Procedure constitutes notice of the expert, the expert's qualifications, and a report of the expert's
proposed trial testimony as to the subject matter testified to by the expert at the preliminary hearing.

(b) Upon request, the party who called the expert at the preliminary hearing shall provide the opposing party with
a copy of the expert's curriculum vitae as soon as practicable prior to trial or any hearing at which the expert may
be called as an expert witness.

(6) This section does not apply to the use of an expert who is an employee of the state or its political subdivisions, so
long as the opposing party is on reasonable notice through general discovery that the expert may be called as a witness
at trial, and the witness is made available to cooperatively consult with the opposing party upon reasonable notice.

Credits
Laws 1994, c. 139, § 3; Laws 1999, c. 43, § 1, eff. May 3, 1999; Laws 2003, c. 290, § 2, eff. May 5, 2003.

Chapters I to 21 appear in this volume.

U.C.A. 1953 §77-17-13, UT ST § 77-17-13
Current with the 2018 Second Special Session.
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THE BAILIFF: Remain seated for the jury.

(Jury Excused.)

THE COURT: Okay. The jury has left. There are some
issues to clarify. Do you want to do them at a sidebar to
begin with? Why don't you come to the sidebar for a second.

(Bench Conference.)

THE COURT: In other words, I don't want to make the
argument in front of the witness.

MR. HANSEN: So let's -- we really have, I guess, two
options. One is that he just did a normal shot with a 9mm that
was not related.

MR. JOHNSON: Here is the prcblem. What they're
trying to show is that the round found at the scene was -- has
a very specific characteristic [inaudible] but the probleﬁ is:
Their sample test fire is from a gun taken from Jeremiah Hart a
month later.

MR. HANSEN: I guess what I'm getting at is —--

THE COURT: Well, I want to be clear I understand
nobody is agreeing that there will be reference to a gun being
taken from the defendant a month later?

MR. EVERSHED: Absolutely. He just said he was given
two guns in this case and now he's talking about I test fired
it against this one. It's -- it is the gun that was taken from
him.

MR. HANSEN: I don't think he's said that he was

DEREK MEARS - Direct by MR. HANSEN 17
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given two guns in this case. I don't think that was his
testimony [inaudible].

MR. JOHNSON: But I guess what I'm trying to --

MS. VISSER: For the purposes for the record, I think
maybe we should put this on the record.

THE COURT: Is it on the record.

MS. VISSER: Oh, okay.

THE COURT: It's being recorded.

MS. VISSER: Okay. Great.

MR. HANSEN: So I guess what I'm trying to say is, is
that if he does not say that that gun was ever taken from the
defendant, it's just 9mm he used as a reference sample, it
seems to me we're -- you're not —--

MR. JOHNSON: He's already testified he's been given
two guns and then he started testifying about test firing one
of the one guns that he was given and then he's about to
testify that this doesn't match this.

THE COURT: Can we solve it by saying the second gun
that he was given in the case 1s a 9mm gun that's just an
example of a glock?

MR. EVERSHED: Yes.

MR. HANSEN: A 9mm test gun.

THE COURT: Do you want to call it a 9mm, a glock?

MR. JOHNSON: I mean, I guess we could call it a

comparison gun.

DEREK MFEARS - Direct by MR. HANSEN 8
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THE COURT: A comparison gun.

MR. JOHNSON: Yeah. I don't want this us -- all to
be suborning perjury here.

MR. EVERSHED: Well, I think if all parties agree, I
don't think anything [inaudible].

THE COURT: Well, the issue is: He used it as a test
reference by -- it could have been a glock that he went down
and purchased at the store. It could have been a glock that
was handed to him in the case.

MR. HANSEN: The problem is it's not a glock. So it
actually excludes the gun that was taken from Mr. Hart a month
later.

THE COURT: So what kind of -- so the bullet was from
a 9mm what?

MR. EVERSHED: Glock.

MS. VISSER: Glock.

MR. EVERSHED: [inaudible].

THE COURT: The test gun was not a glock.

MR. JOHNSON: It was Cal-Tech, a different type of
9mm does not leave the characteristics.

THE COURT: So why is -- why is the comparison
relevant at all in this case?

MR. HANSEN: All the relevance is pictures to show
that -—- what a glock does to a bullet. So it just shows the

difference between two different types of guns.
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MR. EVERSHED: Because that's [inaudible] magazine is
a glock magazine.b It's a 9mm shell casing that's found. No
9mm bullet is found. And so to have a casing that has an
imprint on it that looks consistent with a glock as compared to
something that's not a glock, the jury can see that. Oh,
that -- that's how he made the conclusions that it's in fact
not a glock.

Nothing so far has come out that there has been a
prior case, that any other gun or any other bullet or any other
casing has been linked to the defendant. 1It's -- it was just
proffered for comparison purposes.

MS. VISSER: [inaudible].

MR. EVERSHED: Yeah. Is he excused [inaudible].

THE COURT: Well, nc, because we may need to do —--

MR. EVERSHED: Okay.

THE COURT: -- a 104 hearing. So let's just be clear
then: The picture itself is a comparison -—- is this
expert —— is this expert in a position to testify that the
bullet -- I think it was on Item 43, which is
exhibit -- State's Exhibit 122, what is your offer of proof on

that?
MR. HANSEN: He is going to -— he's going to testify.
THE COURT: Which one was the -- the shell cartridge
found on the scene?

MR. HANSEN: This one.

DEREK MEARS - Direct by MR. HANSEN 0
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THE COURT: And he has an opinion?

MR. EVERSHED: VYes.

THE COURT: That's —-- he has an opinion that just
looking at that alone he knows what kind of firearm --

MR. EVERSHED: Yes.

THE COURT: -~ shot it?

MR. HANSEN: What it's consistent with.

MR. EVERSHED: Yes, what it's consistent with.

THE COURT: Or it's consistent with.

MR. EVERSHED: Compared to that which is not
consistent with a glock.

MR. JOHNSON: But this --

MR. EVERSHED: [inaudible] firing pin.

MR. JOHNSON: -—- this is a test fire from a gun
received into evidence on this case.

MR. EVERSHED: Right. And as long as the jury
doesn't know about it, there is no prejudice to anybody.

THE COURT: But the point is: This was a good reason
to stop the examination because I want to make clear you risk a
mistrial.

MR. EVERSHED: Correct.

THE COURT: If there is any evidence that this gun,
the comparison gun, I will just call it that --

MR. EVERSHED: Yes.

THE COURT: The comparison gun was obtained from the

DEREK MEARS - Direct by MR. HANSEN 1
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defendant because --

MR. EVERSHED: Absolutely.

MR. JOHNSON: And at this point now we have the
problem of a gun coming into evidence that we're never going to
talk about. Now the jury knows two guns came into evidence --

THE COURT: But clarification though is: If the --
if the testimony on 122 is that the bullet recovered from the
scene was fired from the glock and the comparison gun was not a
glock --

MR. JOHNSON: Sure.

THE COURT: -- then there is no inference that it was
a glock held by the defendant, correct?

MR. JOHNSON: Why do we have a comparison gun?

MS. VISSER: Yeah. Why --

MR. JOHNSON: Why would we be looking? It just --

MR. EVERSHED: Well, it -- it demonstrates and it
adds to --

MR. JOHNSON: It demonstrates with evidence from this
case —-- from another case.

MR. EVERSHED: Where is the prejudice if we don't
know what [inaudible].

THE COURT: Well, hold on. Hold on. You're arguing
to me. The point -- the point I understand is the offer of
proof is: This is to show that it's fired from a glock. He

could have covered up and not used the other -- other shell
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comparison and said this was -- well, you've already shown it
to the jury.

So he could have testified this is consistent with
firing from a glock and then he'll just say there was a
comparison -- there was another 9mm gun that was not a glock
that he received from the police department as a comparison,
and this shows how a different kind of 9mm imprints the shell
when it's fired. This is ~- this is a —-- these are two
different ways of having an impression on the primer or the
firing pin that shoots off the bullet.

MR. EVERSHED: Yes.

THE COURT: Now 1s that -- does that deal with that
issue?

MR. JOHNSON: I think the cat is out of the bag at
this point. We're talking about he's seen two guns as a part
of this case. And --

THE COURT: But let's be clear.

MR. JOHNSON: And now --—

THE COURT: There has been no information that was a
gun received from the defendant.

MR. JOHNSON: There has been none.

THE COURT: Has been none?

MR. JOHNSON: There has been none.

THE COURT: So we want to keep it that way.

MR. EVERSHED: Correct.

DEREK MEARS - Direct by MR. HANSEN 3
0390




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

THE COURT: So the point though is: I'm not trying
to -- so I want to be clear: My ruling is there is to be no
testimony that this impression was made by a gun that had any
connection to the defendant.

MR. EVERSHED: Absolutely.

THE COURT: And we ought to -- if there is a
stipulation to refer to the gun as being a comparison gun only,
he received a comparison gun from the police department to
illustrate the difference between a glock and a different kind
of gun.

MR. EVERSHED: Okay.

| THE COURT: Does tﬂat resolve the issue or not? You
look like you're a little troubled by it.

MR. JOHNSON: I'm really troubled because it's --
it's now conspicuous to the jury: Why -- why are we worried
about -- he said there are two guns and now they're going to
want to know what's this other gun? Because this case has one
gun.

THE COURT: Well and doesn't this resolve it, 1227

MR. JOHNSON: If this -- if we -- if we have him
actually affirmatively state, "I was provided this for the sole
purpose of showing" --

MR. HANSEN: I'm going to tell him he had the
comparison gun --

MR. JOHNSON: -- characteristics --

DEREK MEARS - Direct by MR. HANSEN 4
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MR. HANSEN: Some comparison guns available to him
and that's what that is. It's not affiliated with the case.

MR. JOHNSON: Okay.

THE COURT: Can we stipulate that the second gun was
used -- was a comparison gun the witness received. Does that
resolve the issue?

I mean, there is absolutely no connection of that gun
to the defendant at this point, and there is not to be.

MR. EVERSHED: Nor did we ever intend to be.

MR. JOHNSON: Well, I don't know why you're using
actual evidence instead of using something from Google to show
that comparison.

MR. EVERSHED: Because it just -- it just
demonstrate. It's something that he created. It just
demonstrates it. It's just a demonstrative -- it really is.

THE COURT: So let's be clear. The stipulation is
that he received another 9mm that has no connection to this
case. And when I say "no connection to the case," that's true.

MR. EVERSHED: TIt's true.

THE COURT: Because the fact that it came from the
defendant in this case or from anybody else is really not
relevant. So I will just direct you to state on the record
that there is a comparison gun. We stipulate there is a
comparison gun used and to demonstrate how a different

manufacturer's firearm, a 9mm creates a different impression on
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a shell.

MR. JOHNSON: On that end, feel free to lead in into
that.

MR. HANSEN: Yeah. Yeah. In fact --

THE COURT: Okay. And that's -- so does that resolve
this issue?

MR. EVERSHED: Yes.

THE COURT: Assuming —-- you do that. And I will
direct you to lead the witness on that issue to make clear it's
a comparison firearm that has no connection to this case.

MR. JOHNSON: That's fine.

THE COURT: Both sides agree. Okay. What's the
other issue we need to deal with? Do we need to deal with
this? The reason I had a side bar is I wanted it to be among
attorneys, not to give suggestions to the witness.

MR. EVERSHED: Okay.

THE COURT: Can we deal with the other one in open
court?

MR. EVERSHED: If you would like to now or later, it
just --

THE COURT: I would rather deal with it now.

MR. EVERSHED: Okay.

(End of Bench Conference.)

THE COURT: Okay. Mr. Mears, you can go ahead and

step down.
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